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district court erred when it admitted an audio recording of statements made in a 
conversation between Mr. and his wife prior to the arrival of law enforcement, 
recorded after a surreptitiously placed 911 call. Mr. Moore asserts that that the district 
court erred and abused its discretion when it admitted the exhibit because 911 
recording had and was inflammatory, minimal 
value was substantially outweighed by the danger of unfair prejudice and was 
misleading the jury. 
by 
1 04, L. 7, p. 1 9.) 
was 
Tr., 1 did not 
1 
.) Ms. 
but had a blood alcohol content of 0.27. 
25; p.243, L.13 - p.244, L.10.) 
, p.200, 1 p.206, 1-
The emergency room physician who treated Powell testified that the crack in 
bone around Ms. Powell's eye was not the type of injury that "a ton of 
because tne bones around the eye are thin. (Trial Tr., p.247, Ls.3-25.) 
After the State rested, the called (Trial , p.342, 
398 L.10.) Mr. Moore testified that he was gesturing and his elbow came down 
accidentally struck Ms. Powell in the face as she came up behind him. (Trial Tr., p.362, 




a sentence seven years (7 /29/15 
Mr. Moore's counsel '-'"'''"''"' district court to consider placing Mr. on a 
5 , p.11, 1 
3 
Did the district court abuse its 
restitution for medical costs in 
such an award? 
it ordered to pay 
substantial evidence to support 
Ms. Powell incident prior to arrival of law 
was more prejudicial than probative, inflammatory, and highly likely to mislead jury. 
"As with the admissibility of any piece of evidence, where the probative value 
the statement[s] is substantially outweighed by the danger unfair prejudice ... this 
evidence should be excluded." State v. Goodrich, 97 Idaho 472, 477 (1976). This 
requires an analysis of whether the audio recording should have been excluded under 
of Evidence which for exclusion relevant "if its 
probative value is substantially outweighed by the danger of unfair prejudice." See 
I.R. 403. Under I.R.E. 403, relevant evidence can be excluded by the district court if, 
other 
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of was substantially by the danger of unfair 
prejudice, confusion of the issues, misleading the jury, of undue or 
waste of time or cumulative evidence. (Trial Tr., p.2, 18 - p.4, 1.) However, such 
was error as the audio recording was only marginally relevant, the recording was 
inflammatory, and the danger of misleading the jury was extremely high where 
majority of the statements recorded were difficult, if not impossible, to hear. The district 
court previously remarked it couldn't even words in the entire 11 
minute recording. (6/3/15 Tr., p.1, Ls.12-15.) The district court said, "[a]t some point in 
the early portions of the recording I hear someone who I suppose is Mr. Moore saying 'I 






such was clearly 
the entire 911 recording to 
9 
it was 
the jury Moore's "demeanor," 
911 
0
""'~ .. ,.,,, muffled comments by 
on the in of the defendant whose voice you 
could hear. It's the defendant's comments that you can hear. It's his tone that you can 
not " (Trial Tr., p.423, Ls.12-17.) The used the 911 recording in its 
rebuttal closing as well, "[l]isten to that audio. Remember what you heard. That is a 
man who is clearly angry and not only angry but had anger directed at her. He was 
his " (Trial , p.438, L.23 - p.439, L.1.) you 
listen to the 911 call, it's very that this is a man who is angry at Patsy Powell." 
(Trial Tr., p.441, Ls.2-4.) The State was clearly trying to inflame the passions of the jury 
1, 1: 




Idaho Code § 19-5304(6) provides: 
were result 
Restitution orders shall be entered the court at the time of sentencing 
or such later date as deemed by the Economic loss shall 
be based :upon the preponderance evidence submitted to the court by 
prosecutor, victim or presentence investigator. party 
shall have the right to present as may be relevant to the 
of restitution, and the court may consider such hearsay as may 
contained in the presentence report, victim impact statement or otherwise 
provided to the court. 
§ 19-5304(6). 
as 
cause. Corbus, cause is 
a 
V. 1 cause on 
13 




medical a day or two the incident. (9/30/15 Tr., p.12, 
p.13, L.21.) State's Exhibit 1 simply Powell's 
from November 201 through June 1, 201 
1.) the did 
knowledge of what were specifically to 










the hospital two days after the incident not 
had a swollen "it didn't 
injuries]." (Trial Tr., p.119, L.20 p.120, 
Exhibit 1 that Ms. Powell was seen for 
Exhibit 1, 




of the pain from the injuries, but 
anything to do with [pain from the 
141, 1 Restitution State's 
on December 201 
during 
The burden of proof for any restitution award is on Here, the 
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